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l. INTRODUCTION

In this Order, we provisionally adopt a rule creating
Chapter 820 of our rules, Requirenents for Non-Core Utility
Activities and Transactions between Affiliates. The rule
i ncorporates the principles established in Robert D. Cochrane v.
Bangor Hydro-Electric Company, Request for Commission
Investigation into Bangor Hydro-Electric Company"s Practice of
Installing or Monitoring Security Alarm Systems, Docket
No. 96-053 (January 28, 1997).

In that case, we determ ned that Bangor Hydro-Electric
Conmpany (BHE) could operate its security al arm business
(CareTaker) subject to certain conditions. These conditions
i ncl uded: bel owthe-1ine accounting for the non-core activity; a
requi renent that the non-core activity take place in a separate
corporate entity; and limts on the use of custoner information.
In the Cochrane Order, we stated that we expected to apply the
general principles articulated in Cochrane to all utilities, but
that we would do so through a generic rul emaki ng.

I1. STATUTORY REQUIREMENTS

In May 1997, the Legislature enacted L.D. 502, "An Act to
Require Fair Conpensation for Ratepayer Assets Used by a
Subsidiary or Affiliate of a Uility." This Act is codified in
sections 707, 713, 714 and 715 of Title 35-A. The provisions of
the Act require that if an affiliated interest of a utility
expects to use a facility, service or intangible, including the
good will or conpany nane, the affiliate nust pay the utility for
the value of the use of the facility, service or intangible. 35-A
MRS A 8 707(3)(G. The Conmm ssion nust determ ne the proper
al l ocation of costs for shared facilities, services or
intangi bles. Id. The statute further provides that a utility may
not charge its ratepayers for costs attributable to unregul ated
busi ness ventures undertaken by the utility or an affiliated
interest, 35-A MR S. A 8 713; requires that the utility provide
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notice to the Conm ssion of any business activity not regul ated
by the Conmi ssion, 35-A MR S. A §8 714; and directs the Conm ssion
to adopt rules that prescribe the allocation of costs for
facilities, services or intangibles that are shared between

regul ated and unregul ated activities of a utility or an
affiliated interest, 35-A MR S.A § 715.' The provisionally
adopted rule is in accordance with these statutory requirenents.

I11. NOTICE OF INQUIRY AND RULEMAKING PROCESS

On April 2, 1997, the Conmi ssion issued a notice of inquiry
into the requirenents for utilities conducting non-core utility
activities. Public Utilities Commission, lnquiry iInto
Requirements of Conduct and Structure for Utility Involvement in
Non-Core Activities, Docket No. 97-173 (April 2, 1997). The
Notice of Inquiry asked utilities and other interested persons to
comment on a series of questions about the applicability of the
Cochrane principles to all utilities.

On Decenber 4, 1997, we issued a Notice of Rul emaking and
proposed rul e regarding requirenents for non-core utility
activities and transactions between affiliates. Consistent with
rul emaki ng procedures, the Conm ssion provided interested persons
an opportunity to file witten comments on the proposed rule.
The foll owm ng persons provided witten coments on the proposed
rule: Central Mine Power Conpany (CWMP); Bangor Hydro-Electric
Conmpany (BHE), Maine Public Service Conpany (MPS), Electric
Edi son Institute (EEI), Dirigo Electric Cooperative (Dirigo),

Tel ephone Associ ation of Maine (TAM, Bell Atlantic-Mine
(BA-ME), AT&T Conmuni cations of New Engl and (AT&T), Maine Water
Uilities Association (MAWUA), Maine Rural Water Associ ation
(MRWA), Kennebec Water District (KWD), Portland Water District
(PWD), Consuners Mine Water Conpany (Consuners Maine) and the
Publ i c Advocate (OPA)

In addition, the Comm ssion held a rul emaking hearing to
allow interested persons to provide oral coments and to respond
to questions regarding their position. The follow ng persons
participated in the hearing: CW, BHE, MRWA, MAWUA, Dirigo, and
Consuners Mai ne.

The Conmm ssion appreciates the efforts of interested persons
in providing cooments on the issues relating to non-core
activities and transactions between affiliates. The Conm ssion
found the comments hel pful in devel oping the provisional rule.

'Because the rule we are required to adopt is a "nmjor

substantive rul e" as defined andgoverned by 5 MR S. A 8§88

8071- 8074, the Legislature nust review the provisional rule and
authorize its final adoption either by approving it with or

w t hout change or by taking no action. 5 MR S. A 8§ 8072.



O der Provisionally . . . - 3 - Docket No. 97-886

IV. DISCUSSION OF PROVISIONAL RULE AND COMMENTS

A Section 1. Exenptions

The proposed rule applied to all electric, water,
tel ephone and gas utilities. The provisional rule exenpts al
consuner-owned utilities, as defined in 35-A MR S. A 8§ 3501 and
6101, and exenpts all water and tel ephone utilities from al
provi sions of the rule except for subsections 4(C), 4(D), 6(B)
and 6(C) relating to valuation of intangibles and ratenmaking
treatnment for use of intangibles. The definition section of the
rule further Iimts the application of the rule by excluding from
the definition of non-core services de minimus and nutual aid
services. These limtations will be discussed in section 2
bel ow.

1. Exenpti on of Consuner-Omed Water Utilities

In its coments, Dirigo suggested that this rule
should either not apply to consuner-owned utilities (COUs) or its
application should be imted. MAMA noted that it m ght be
difficult to apply the proposed rule to COUs:

Gven the definition of affiliated interest, as stated
in section 707, we question how this proposed rule can
apply to consuner owned water utilities. Do consuner
owned water utilities even have voting securities?

How woul d a consunmer owned water utility go about
establishing such a subsidiary? Wuld it al so be

quasi -nmuni ci pal entity? Are there standards or
procedures to follow in establishing such a subsidiary?

These questions, and the likely answers (if any)
to them provide a reasonable basis to exclude COUs fromthe
applicability of Chapter 820. Further, because COUs are owned by
the utility ratepayers, there is no incentive for such utilities
to inappropriately shift costs fromthe non-core activity to the
utility ratepayers. Moreover, the activities of COUs are limted
by the purposes set out in their legislative charters and by the
provi sions of 35-A MR S. A 8 3503(5) (for consuner-owned
electric utilities) and Section 6105(4) (for consuner-owned water
utilities).

2. Parti al Exenmption of Tel ephone Uilities
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Section 2 of the proposed rule described which
| ocal exchange carrier (LEC) services would be defined as core
services and which woul d be considered non-core. Because the
proposed rule contained a requirenment that all non-core
activities be conducted through a separate affiliate, TAM and
BA- ME suggest that LECs should either be exenpt fromthe rule, or
t hat separate provisions should be adopted for them The
provi sional rule exenpts tel ephone utilities fromthe rule except
for sections 4(C) and 4(D) relating to valuation of utility
i ntangi bl es and Section 6(B) and 6(C) relating to ratemnaking
treatment of intangi bl es.

TAM comrented that the rule is not necessary for
LECs because the activities between those utilities and their
affiliates, as well as the apportionnent of costs between
regul ated and non-regul ated activities conducted within the sanme
corporate entity, are already extensively regul ated by the
Federal Communi cations Act of 1934, as anended by the
Tel ecommuni cati ons Act of 1996 (Tel Act 96), by the accounti ng,
affiliate transactions and separations rules of the Federal
Commruni cati ons Comm ssion (FCC), and by rules and practices of
the MPUC. Further, TAM asserted that the increasingly
conpetitive environnent that exists in the tel econmunications
i ndustry nmakes the rule unnecessary for LECs.

TAM poi nted out that parts of the proposed rule
seemto run counter to the nove to relax or renove regul atory
oversight fromlocal and |ong-distance conpetitors. TAM al so
asserted that if the proposed rule were nade applicable only to
i ncunbent LECs (ILECs), it would serve to increase the regulatory
inequity between the ILECs and the conpetitors. TAM stated that
if LECs are to be subject to the rule at all, they should be
consi dered separately fromother utilities, because the
t el ecomuni cations industry is nmuch further along the road to
becoming fully conpetitive than any of the other industries. TAM
further asserted that federal |laws and regul ations and the
Comm ssion's rules and practices provide sufficient safeguards
and oversight to prevent cross-subsidies and unfair conpetitive
practices that m ght otherwse result. Finally, TAM pointed out
that several utilities already have hol di ng conpany
organi zati onal structures that have been exam ned and approved by
t he Comm ssion. According to TAM nunerous nmanagenent services
agreenents and support services agreenents already govern the
transactions and arrangenents between LECs and their affiliates.

BA- ME stated that many portions of the proposed
rule conflict with the federal statutory and regul atory schenes
and, therefore, are likely to be preenpted. BA-ME asserted that
the federal mechanisns fully insulate its regul ated ratepayers
fromthe risks associated with the busi ness endeavors of its
affiliates. Further, the Alternate Form of Regul ati on (AFOR)
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under which BA-ME currently operates in Miine renoves, or at
| east significantly reduces, the incentive the utility may have
had to cross-subsidize its regul ated operati ons.

Specifically, BA-ME suggested that the structural
separations requirenents of the proposed rule should not be
applied to LECs, because Tel Act 96 prescribes the |ines of
busi ness that nust be entered through a separate subsidiary. See
47 U. S.C. 8 272. Under federal law, all other permtted
activities may be conducted as part of the utility's operations
but are subject to the accounting, affiliate interest and
separations rules prescribed by the FCC. BA-ME asserted that by
requiring additional structural separations for non-core
activities, the Comm ssion would i npose additional costs on the
utilities, and these costs would be passed on proportionately to
Mai ne rat epayers and to consuners of the non-core services.

AT&T comrented that the proposed rule's definition
of core services is inconsistent wwth FCC rulings and shoul d be
nodi fied. AT&T further pointed out that the FCC has nmade sli ght
nmodi fications to its affiliate transactions rules, but that the
FCC affirnmed that a prevailing price nethodol ogy should be used
when avai |l abl e.

We concl ude that, except for the provisions
contained in subsections 4(C) and 4(D) of the provisional rule
regardi ng the valuing of intangible assets and the rel ated
subsections on ratemaki ng treatnment contained in subsections 6(B)
and 6(C), incunbent |ocal exchange carriers in Miine should be
exenpt fromthe provisions of Chapter 820. W agree that the
conpetitive environment of the tel ecommunications industry,
conbined with the provisions of Tel Act 96 and the accounti ng,
affiliate transaction and separations rul es propounded by the
FCC, are sufficient to prevent the kind of cross subsidization
and cost-shifting addressed in the proposed rule. Al LECs in
Mai ne are subject to the principles of the federal rules, as we
have adopted the FCC s accounting rules as our own, and any of
t he i ndependent tel ephone utilities that have cone before us
recently for approvals of affiliate interest creations, or
approvals of transactions with their affiliates, have been
subject to the cost allocation principles contained in the
federal schene.

We believe the rules and regulations already in
pl ace are adequate. We will not require LECs to adhere to
separate affiliate provisions. W retain our authority to inpose
conditions on the creation of affiliates and on any transactions
between affiliates, should that be necessary. See 35-A MR S A
88§ 707, 708.
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We require LECs to adhere to the intangible asset
val uation rul es contained in section 4 and ratemaki ng provisions
of subsections 6(B) and 6(C) on a prospective basis. Any new
affiliates forned that nake use of any of the LECs’ intangible
assets nust follow the valuation and ratemaki ng provi sions set
forth in these sections. |In addition, any new affiliated
transacti on between existing affiliates will be subject to these
sections of the rule. The utility may seek a waiver fromthese
provi sions, but the burden of justifying such a request renains
with the utility.

3. Parti al Exenpti on of |nvestor-Owmed Water
Utilities

The MRWA suggested we exenpt water utilities
entirely:

Qur first preference is to exclude water utilities from
this rul emaking altogether. |If this is not possible,
our second preference is to expand the definition of
core activities to include [nutual aid and support
services provided to other water utilities] even if

t hese services are provided outside of a utility's
service area. Qur third preference is to establish sone
sort of fiscal cap, so that utilities with revenue

bel ow a certain dollar figure from "non-core
activities" would be waived fromthis rule.

MRWA further clainmed that the proposed rule's requirenent to
establish separate corporate entities and the inposition of FCC
cost accounting rules would dramatically reduce shared services
and support anong water systens in Maine. It noted that water
systens have a long history of nutual aid and support such as the
provi sion of supplies, equipnment, manpower, technical expertise
sale of water, l|laboratory service, billings, operators and
managenent. It further argued that requirenents that reduce

mut ual aid and support would be contrary to "one of the keystones
of the Reauthorized Safe Drinking Water Act [which is] to pronpte
wat er system | i nkages and reorgani zati on where necessary."

Consumners Mai ne expressed concerns simlar to
those of the MRWA. Consuners M ne was particularly concerned
that the proposed rule's definition of core service, by excluding
services provided outside a utility's service territory, would
di scourage the sharing of expertise anong water utilities.
Consuners Maine noted that water systens hel p one anot her outside
of their territories by providing: assistance in operations,
managenent, energency response, billing, custoner service neter
readi ng, and | aboratory services.
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Consumers Maine, like MRWA, further noted that the
Safe Drinking Water Act "encourages the consolidation of snal
systens due to problens with non-viable systens,” and suggested
that the requirenment of a separate entity could elimnate the
mutual aid activities of water systens or increase the cost to
wat er custoners of providing those services. Consuners M ne
al so stated that "[n]o water utility in Maine conmes close to the
si ze and sophi stication of the electric, gas, or
t el ecommuni cati on conpanies in Maine." In addition, Consuners
Mai ne stated that accounting requirenents for water utilities
al ready protect against cross-subsidization when a utility
provi des services outside of its service territory. Requiring a
separate entity, in Consuners Maine's view, wll add
adm ni strative costs w thout providing any benefit. Finally,
Consuners Mai ne suggested that an alternative to changing the
definition of non-core activities is to allow a bl anket wai ver
for water utilities or a waiver if the services being provided
are below a de minimus threshold. Consuner's Maine provided
additional information indicating that the annual revenues from
each individual non-core service it provides to other utilities
are bel ow $100, 000.

MAUA requested that consumer-owned water utilities
be conpletely exenpted fromthe requirenents of Chapter 820 and
that investor-owned water utilities be exenpted for those
activities and services which they performfor other utilities.

It noted that current accounting requirenents already require
separate accounting for non-core activities. It also expressed a
concern that the rule would hanper the provision of nutual aid
anong water utilities.

We agree that the nature and scal e of non-core
activities provided by investor-owned water utilities do not
warrant the regulatory and transaction costs of requiring such
utilities to conply with Chapter 820. The degree of
diversification into conpetitive non-core ventures that is
apparent in electric, gas and tel ecommuni cations utilities is
sinply not present in water utilities. Moreover, we agree that
the rule should not have the effect of limting cost-effective
mutual aid anong Maine's utilities. Wile many activities of
Mai ne's i nvestor-owned water utilities would |ikely be exenpted
from nost of the provisions of the rule because the activities
woul d not be included in the definition of non-core services (see
section 2 below), we have chosen instead to apply a bl anket
exclusion fromthe requirenents of the rule except for sections
4(C) and 4(D) (valuation of intangibles) and 6(B) and 6(C
(ratemaking treatnment for paynent for use of intangibles) in any
affiliated transaction. This section would apply only if the use
of intangibles were part of any affiliated transaction pursuant
to section 707(3)(G. Based on the comments provided, we note
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that such affiliated transactions are unlikely to occur because
water utilities generally have not created affiliates. However,
if such transactions do occur we do not believe it is consistent
with the intent of L.D. 502 or with the interests of ratepayers
to exenpt such transactions fromthese provisions. See
707(3) (G . W will continue to exam ne specific affiliated
transactions as required by 35-A MR S.A 8§ 707. |If, in the
future, we determ ne that circunmstances warrant requiring

i nvestor-owned utilities to be subject to the provisions of
Chapter 820, we may open a rul emaki ng proceeding to anend the
rul e.

B. Section 2: Definitions

Several of the definitions in the proposed rule derive
fromthe Cochrane case. For exanple, the definitions of
Aggregate Custoner Information (ACI) and Custoner Specific
Information (CSI) essentially mrror the definitions supplied in
t he Cochrane Order. We discuss below the definitions on which we
recei ved conments.

1. Core services:; Non-core services

The proposed rule defined core utility service as:
"Core utility service" neans the generation,
transm ssion or distribution of electricity, gas or
wat er and activities necessary to performthose
functions, except that any service that a utility
provi des outside of its service territory, is not a
core service. Services necessary to perform
generation, transm ssion or distribution functions
include billing and neter reading. For tel ephone |ocal
exchange carriers, core utility service means any
services provided by the LEC as part of the public
swi tched network, as well as private |lines, except that
information services, interlata toll services and
manuf act uri ng operations, and services provided outside
of the LEC s service territory are not core services.

The proposed rule included the followi ng definition for Non-Core
Uility Service:

"Non-core utility service" is any service provided by
an electric, gas, water utility, or telephone | ocal
exchange carrier, or any affiliate of these entities,
that does not neet the definition of core utility
service or incidental service.

The provisional rule defines core service as:
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"Core utility service" neans the generation,

transm ssion or distribution of electricity or gas,
servi ces necessary to performthose functions, services
for which the utility is the provider of |ast resort or
services the Comm ssion requires the utility to

provi de, except that any service that a utility

provi des outside its service territory, is not a core
servi ce.

The provisional rule defines non-core service as:

"Non-core service" is any service provided by an
electric or gas utility, or any affiliate of an
electric or gas utility, that does not neet the
definition of core utility service, de minimus service
or nutual aid service.

The Public Advocate, BHE, CWP, MPS, AT&T, BA-ME,
and Consumers Mii ne commented on the definitions of utility core
and non-core utility activities. CwP, MPS, BHE and the Public
Advocat e suggested nodi fying the definition of core services in a
way that nore clearly includes certain services that have
traditionally been provided by the utility (e.g. DSM rel ay
protection), but that m ght have been consi dered non-core under
the proposed rule's definition.

CWP suggested specific |anguage for the definition
of core services: "' Core utility service’ means . . . any work
done on the utility side of the delivery point, including billing
and neter reading. Any work done on the custoner side of the
delivery point is a non-core utility service."

BHE suggested the Conm ssion shoul d adopt the
foll ow ng definitions:

"Core" products and services are those that are
provided by a public utility under rates, terns, and
conditions that are established in a utility's tariffs
or other docunentary filings that are subject to
approval by the Public Utilities Comm ssion (such as
contracts for regulated service) or that are otherw se
subject to regulation by the Conm ssion (such as
billing, dispute resolution, neter reading, and rel ated
services).

"Non-core" services are all services that are not
“core" services or "incidental" services.
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BHE al so questioned the proposed rule's exclusion
of services provided outside a utility's service territory. BHE
st at ed:

If the intent is to prevent Bangor Hydro from
providing, for exanple, billing and netering services
outside its service territory without creating an
affiliate, then it seens to us that core utility
custoners may be paying a higher then [sic] necessary
cost because a potential conpetitive party will be
elimnated fromthe market.

MPS comment ed:

If energy audits or relay protection are available in
the conpetitive market, no valid purpose is served by
prohibiting the utility fromoffering this service on a
conpetitive basis, even in its own service territory,
by insisting they be "core" functions.

BA- ME and AT&T commented on the definition of core
services with respect to the tel ephone industry.

As di scussed above, water utilities and tel ephone
utilities are exenpted fromall provisions of this rule except
subsections 4(C), 4(D), 6(B) and 6(C). Therefore, we have
removed the reference to water utilities and LECs fromthe
definition of core and non-core utility services.

W agree with CvP, MPS, BHE and the Public
Advocate that the definition of core services should nore clearly
include certain services for which the utility is the traditional
provider. The provisional rule includes in the definition of
core services those services for which the utility is the
provider of last resort as well as those services the
Comm ssion requires the utility to provide.

We did not adopt CWVP' s proposed definition of core
services for tw reasons: 1) we do not have sufficient
information avail able to be certain that all services provided on
the utility side of the delivery point should necessarily be
consi dered core and conversely that all services provided on the
custoner side of the delivery point should be non-core and 2) a
definition should be flexible and able to change as the industry
evolves. It is not clear that CVW's definition would allow that
flexibility. The definition we adopt provides flexibility. To
the extent the utility is no |longer the provider of |ast resort
or is no longer required to provide the service, the service is
non- core.
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The provisional rule's definition of core services
is simlar to that suggested by BHE. However, we decline to
adopt BHE' s proposal to exclude, fromthe definition of core
services, services provided outside the utility's service
territory. The intent of the rule is to protect a utility's core
rat epayers fromrisk associated with the utility's non-core
ventures and to provide a framework for the appropriate cost
al l ocations to be used for core and non-core ventures.

We do not agree with MPS that the provisional
rule's definition of core and non-core activities will result in
elimnating any conpetitor fromany market. W do not expect
that the burdens inposed on a utility's affiliate outside the
utility's territory will place that affiliate at a di sadvant age
relative to its conpetitors. |In any case, a “core” service
provided outside a utility s service territory is much nore
closely related, with respect to the benefits and burdens that
mght flowto the utility s ratepayers, to other activities
(1 ncluding non-core services) not directly perforned for the
benefit of those ratepayers. These requirenents of the rule do
not prevent a utility fromoffering any service to anyone; they
merely ensure that to the extent a utility offers service outside
the area where it is serving its core custoners, those custoners
are adequately insulated froml osses.

2. Mut ual Aid Services

The proposed rule did not exenpt nutual aid
services fromthe definition of non-core services. Consuners
Mai ne and MRWA suggested that there should be an exenption for
mutual aid services, referring to services that one water conpany
m ght perform for another water conpany on a regular basis as
mutual aid. Gven the recent utility experiences related to the
ice stormof 1998, we agree and conclude that a mutual aid
exenption should exist for all utilities subject to this rule.

The provisional rule defines nutual aid service
as:

Service that neets the definition of core services when
provided within a utility's own service territory but

that is provided tenporarily outside the utility's

service territory for the sole purpose of assisting another
utility in nmeeting its service obligations.

Al t hough such an exenption was not included in our
proposed rule and was not discussed by comrenters other than
water utilities, we believe it is consistent with the intent of
the proposed rule. The intent was to provi de appropriate
saf eguards and paraneters for utilities that pursue non-core
activities, not to nake nore cunbersone those activities in which
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utilities assist one another in the normal course of business or
in emergency situations. To provide nore clarity, we have now

i ncluded a specific exenption fromthe requirenents of this rule
for services provided as nmutual aid. Mitual aid services are
excluded fromthe definition of non-core services and are not
subject to the requirenents of the rule.

3. De minimus services

The proposed rul e defined incidental services as
any non-core utility service provided on an occasional basis to
either utility customers or non-custoners that is not marketed,
or is designed to have a negligible revenue inpact.

In the provisional rule we have substituted, for
the definition of incidental service, the follow ng definition of
de minimus servi ce:

"De minimus service" is service for which the

i nvest ment does not exceed 0.1%of the utility's
capitalization and total gross revenues received from
provi ding that service do not exceed 0.1% of the
utility's annual gross revenues. |f the total revenues
received fromproviding all de minimus services exceeds
2% of the utility's gross annual revenues or if the
utility's total investnment for all de minimus services
exceeds 2% of the utility's capitalization, the utility
shall report that fact and the associated details to

t he Comm ssion, which may, at its discretion,

i nvestigate and di spose of the matter as appropriate,

i ncluding a determ nation that one or nore of the
services is no longer de minimus. |If the utility
continues a service thus determ ned not to be de
minimus, it nust be established as a non-core service
consistent wth the appropriate sections of this rule.
Not wi t hst andi ng the preceding sentence, the utility
may, at any tinme, provide de minimus services up to the
above stated individual and aggregate limts.

These services are excluded fromthe definition of
non-core services and thus are not subject to the requirenments of
the rule, except for the requirenent that de minimus service wll
be treated as below the Iine for ratenmaking purposes
(subsection 6(A)) and the requirenent that a utility account for
the de minimus service’s use of utility resources in the sane
manner required for affiliates’ use of the utility s resources.
Subsection 4(A).

Consuners Maine, Dirigo, MRWA, MAUA, BHE, MPS and
t he Public Advocate commented on either the incidental activity
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exenption in the proposed rule or a de minimus exenption. Al
agreed that an exenption was appropriate for activities that have
limted revenue inpact.

Consuners Maine and MRWA supported a provision
that exenpts activities of |ess than $200, 000 per year fromthe
requi renents of the rules. Dirigo suggested that activities with
| ess than a 2% revenue inpact be exenpted. MAUA was unsati sfied
with the proposed rule's definition of incidental services as
t hose services provided on an "occasi onal basis."

BHE suggested the foll ow ng definition of
i nci dental services:

"Incidental " products and services are those that are
provided by a public utility to its enpl oyees,

i nvestors, and nenbers of their imediate famlies that
are not available to the general public and that do not
collectively result in revenues of nore than 0. 1% of
the utility's gross annual revenues.

The Public Advocate supported the definition in
t he proposed rule but suggested including "to the general
public,"” resulting in the follow ng definition

"Incidental service" is any non-core utility service
provi ded on an occasional basis to either utility
custoners or non-custoners that is not marketed to the
general public or is designed to have a negligible
revenue i npact.

MPS suggested that the definition of incidental
service be anended "to include any 'core' service offered on an
occasi onal basis and which has a negligible inpact on revenues."
MPS contended that "[u]nder this expanded definition, it would
not matter if the ‘incidental’ services were 'core' or 'non-core
if they remained a de minimus aspect of the utility's operations”
and that "if the utility wished to transfer a 'core' 'incidental
function to an unregul ated affiliate it would require the
Comm ssion's authority under 35-A MR S. A 8707."

We have incorporated BHE s suggestion of
establishing a ceiling anmount of 0.1%of the utility s annual
gross revenues for an individual de minimus activity. The
provisional rule also limts the amount of investnent that could
be made in a de mninus activity.? These conbined limts provide

2l n our proposed rule, we included an exenption for
i ncidental services. Commentors seened to refer to this type of
an exenption as a de minimus exenption. Because this was the
term apparently preferred by coomentors and is nore descriptive
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addi ti onal assurance that services excluded fromthe rule are

de minimus both in revenues generated and the size of the
utility’s investnent. |In addition, the provisional rule
establ i shes an aggregate annual ceiling for de minimus ventures
of 2% of the utility’s annual gross revenues and 2% of the
utility's capitalization. The aggregate limts prevent a utility
fromallocating a substantial portion of its resources to
non-core ventures wthout specific Conmm ssion approval.

We do not adopt the change suggested by the Public
Advocate. The provisional definition is nore specific because it
defines what constitutes a negligible revenue inpact. No higher
l[imt is needed to accommpdate nutual aid situations because, as
descri bed above, we have exenpted nutual aid fromthe reach of
the rule. Because it is nore specific in its revenue inpact
limtations and does not include activities that have nore than a
negligi bl e revenue inpact, the provisional rule’ s definitionis
preferable to the definition included in the proposed rule and
nmodi fied by the Public Advocate.

We believe the definition of de minimus services in
the provisional rule addresses MPS' s concerns. Thus, we do not
adopt MPS's proposed changes.

4. Good WII and | ntangi bl es

The proposed rule also contained definitions of
good will and intangibles; these terns are included in L.D. 502.
No comrents were received on the definition of intangibles and
this definition has not been nodified in the provisional rule.
The provisional rule contains a nodified definition of good will.
The provisional rule defines good will as:

Good will" is a benefit or advantage to the utility of
havi ng an established reputation and established
custoner rel ationships, and includes the use of the
name and reputation of the utility. The use of the
good will of the utility by an affiliate is

concl usively established where 1) the affiliate uses
the nane of the utility; or 2) the affiliate engages in
joint marketing or joint advertising with the utility.

The Public Advocate supported the proposed rule's
definition of good will. He stated that the proposed rule's
definition of good wll

of the types of activities we are exenpting under this provision,
we have chosen to define this exenption now as de minimus rat her
t han i nci dental .
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is sufficiently broad to allow the Conm ssion to assess
the true value that an affiliate may reap fromits
association with the utility and to ensure that

rat epayers retain the value of that benefit. This
definition is also appropriate in order to ensure a
fair conpetitive playing field.

BHE objected to the proposed rule's definition of

good will. It asserted that the definition is overly broad and
anbi guous. BHE i nstead suggested we adopt the accounting
definition and define good will as "the excess of market price

over book val ue when a business is purchased or acquired by
anot her busi ness.”

We decline to adopt BHE' s suggested definition of

good will. W do not believe that, in enacting L.D. 502, the
Legi slature intended that we use the formal accounting neani ng of
"good will." In our view, the Legislature intended that where

val ue has been created by the utility's opportunity to provide
service to ratepayers within a virtually although not always
entirely exclusive franchise territory, that value should fl ow

back to ratepayers. If a utility's conpetitive, non-core
business is to provide returns to sharehol ders, those returns
should flow fromthe skill, foresight and industry of the new

venture, and not on the association with the utility. Mreover,
usi ng the accounting definition proposed by BHE m ght yield a
negative value for good will, a result we doubt the Legislature

i ntended (though, of course, the value could be zero). The
provisional rule's definition is consistent wwth the way the term
has been used in other jurisdictions in which the issue of

paynment for an affiliate’s use of good will has been addressed.?

5. | nvest nent Grade Bond Rati ng

The proposed rule provides the follow ng
definition of investnent grade bond rating:

’See, e.g., Minnegasco, a Division of NorAm Energy Corp. v.
Minnesota Public Utilities Commission, 169 PUR 4th 405 (M nnesota
Sup. C., June 13, 1996) (good will represents the value of a

utility's nanme and reputation). BHE m st akenly assuned that the
Minnegasco had been overruled. |In that case, the Supreme Court
of M nnesota found that the value of a gas utility's good wll is

not a cost of furnishing utility service, and thus, the

comm ssion | acked the statutory authority to i npute revenue for
the affiliate's use of the utility's good will. See also Black"s
Law Dictionary, defining good will as "the benefit or advantage
of having established a business and secured its patronage by the
public.”
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"I nvestment grade bond rating"” is a rating for senior
secured debt of above BB+ for Standard and Poor’s, Duff
and Phelps Credit Rating Conpany and Fitch Investors
Service and above Bal for Mody's Investor Service. If
autility is not publicly rated, investnment grade bond
ratings may be determined by a private letter rating.

This definition related to certain limtations on
utility investnent in affiliates.

The provisional rule's definition of investnent
grade bond rating is revised to require a rating above the
specified limt for only one of the major rating agencies.

CWP commented that the proposed rule's requirenent
that a utility nmeet threshold credit ratings specified for senior
secured debt for each of the mgjor rating agencies was "unduly
restrictive." It suggested that a rating above the specified
[imt by any one of the major rating agencies is sufficient. W
agree that an adequate rating by one nmajor rating agency provides
sufficient assurance of the utility's financial integrity and
consequent|ly of ratepayer protection.

C. Section 3: Separate Corporate Entity for Non-Core
Servi ces

Subsection 2(A) of the proposed rule (subsection 3(A)
of the provisional rule) prohibited a utility fromoffering both
core and non-core services wthout establishing a separate
subsidiary pursuant to the reorgani zation requirenents in 35-A
MR S. A 8 708. The proposed rule also allowed a utility to use
an existing affiliate to neet the separate corporate entity
requi renents. These provisions are carried forward fromthe
proposed rule, and the Cochrane case, into the provisional rule.

I n Cochrane, we determ ned that the nost effective way
to insulate utility ratepayers fromany financial risks of the
non-core venture is to require utilities to conduct non-core
ventures in a separate subsidiary. W found that:

requiring utilities to conduct non-core utility
activities in a separate subsidiary wll best protect
utility customers fromrisks associated with non-core
activities. Separate books and records will allow both
the utility and the Comm ssion to nore easily track
expenses and i ncone associated with the non-core
venture. Ratepayers nmay al so achi eve a degree of
insulation fromliabilities incurred by the non-core
subsidiary. Finally, a separate subsidiary may reduce
any potential negative inpact on the utility's cost of
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capital resulting from poor financial performance of
t he non-core activities.

Cochrane Order at 9. W determned that allow ng a

utility to operate various non-core activities within one
subsidiary woul d reduce the transaction costs of establishing
separate subsidiari es.

This section also requires the utility to conply with
the requirenments of section 707 of Title 35-A and with the
requi renents of section 4 of the proposed rule (governing val ue
of utility goods, services, and intangibles). No coments were
recei ved on section 2 of the proposed rule (now section 3 of the
provisional rule). The only nodification to this section is that
subsections 2(D) and 2(E) of the proposed rul e have been
consolidated into section 3(D) of the provisional rule. This
section provides that "[a] utility nust seek Conm ssion approval
for all transactions between the utility and its affiliate or
affiliates pursuant to 35-A MR S.A 8 707 and section 4 of this
rul e.

D. Section 4: Value of Uility Goods, Services and
| nt angi bl es

1. Valuing Utility Equipnent, Facilities, Services or
Personnel Used by an Affiliate or for De Minimus
Servi ce

Subsection 3(A) of the proposed rul e provided that

Any utility equipnent, facilities, service or personnel
used by an affiliate shall be charged to the affiliate
at fully distributed costs and recorded as i ncone on

t he books of the utility.

The proposed rule further required that fully
distributed cost allocation (FDC) should be done in accordance
with the principles set forth in the FCC s rules regardi ng cost
all ocations to regul ated and non-regul ated activities. In the
provi sional rule (now subsection 4(A)), we reach a different
concl usi on:



O der Provisionally . . . - 18 - Docket No. 97-886

Valuing Uility Equipnment, Facilities, Services, or
Personnel used by an Affiliate or for De Minimus
Service. Any utility equipnent, facility, service or
personnel used by an affiliate or used by a utility to
provi de de minimus service shall be charged to the
affiliate at the tariffed rate, if available, or in the
absence of a tariffed rate at the market price, if
avai l abl e, or otherwise at fully distributed cost. The
anount charged in accordance with this subsection shal
be recorded as inconme on the books of the utility.

1) Fully D stributed Cost Methodol ogy. To
the extent a utility nust assign and
apportion costs between its core utility
service and non-core utilities using the
fully distributed cost nethodol ogy, it shal
do so in accordance with the principles set
forth in the Federal Conmunication

Comm ssion's rul es regardi ng cost allocations
to be regulated and non regul ated activities,
47 C.F. R 8§ 64.901(b)(1-4), attached hereto
as appendi x A4

EElI disagreed with the proposed rule’ s pricing
provisions. EElI commented that the pricing provisions for
transactions between the utility and its affiliates were
asymmetric and that would result in economc inefficiencies.
Further, EElI suggested that “pure econom c efficiency requires
the transfer of good and services fromthe utility to the
affiliate at increnental costs.”

EEl al so suggested that “the best way to ensure
the transaction [between the utility and its affiliate] takes
pl ace is to encourage a negotiated price between net book val ue
and market price,” and that:

The sharing of assets, services and other resources by
the utility and its affiliate at prices between
increnmental costs and the lower of market prices or
fully distributed cost rather than the higher of market
prices or fully distributed costs is sufficient to
protect ratepayers from cross-subsidization

“The provisional rule provides that the utility's use of its
resources to provide de minimus service is subject to the
val uation requirenents of subsection 4(A). The purpose of
i ncl udi ng de minimus service in this subsection is to require the
separate accounting necessary to give effect to the requirenent
for below the Iine ratemaking treatnent for de minimus services.
See di scussi on bel ow of subsection 6(A).
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EEl al so asserted that:

The price set for asset sharing would also tend to
favor increnmental costs for goods that the affiliate

could procure in conpetitive markets . . . To inpose
fully distributed pricing rule will mean the
transaction will not take place . . . [and]

To preserve for ratepayers the opportunity to share in
the economies . . . the utility should be allowed to
negoti ate transfer prices between the market price and
[ FDC] regardl ess of which is higher, otherw se the
exchange w Il not take place.

CWP noted that it "does not contest the proposed
use of the fully distributed costing nmethodol ogy" but "that it
does nore to protect ratepayers than is economcally
justifiable.™

BHE stated that it "supports the utilization of a
fully distributed costing nethodol ogy to assign and apportion
costs" except "[t]he application of [Section 64.901(b)(4)]
related to the allocation of central office equi pnent and outside
plant investnment . . . ." BHE noted that "[t]his section
requires the filing of an ‘investnent usage forecast,’ which
currently is not required under MPUC rul es and, we believe, would
needl essly require utilities to incur substantial costs
associ ated with devel oping a usage forecast." BHE suggested that
central office equipnment and outside plant investnent be
al l ocated using a general allocator as described in 47 C F. R
8§ 64.901(b)(3)(iii).

AT&T di scussed nodifications that the FCC has made
toits affiliate transaction rules in FCC Docket No. 96-150 dated
Decenber 24, 1996. Specifically AT&T di scussed the FCC s
consideration of the "prevailing price nethod."

The Public Advocate supported the use of FDC as set
forth in the proposed rule. He noted, however, that the notice
of rul emaki ng used the termnology "fully allocated" and "fully
di stributed" and questioned whether the terns were synonynous or
whet her the Conm ssion was drawi ng a distinction between the two
nmet hodol ogi es. ®

°In this Order and provisional rule, we have attenpted to
consistently use the term"fully distributed" rather than "fully
allocated.” In our Notice of Rulemaking, we did not intend to
inply that we considered these terns to connote different
met hodol ogi es.



O der Provisionally . . . - 20 - Docket No. 97-886

MPS's and Dirigo's cormments stated that the market
value is the appropriate value to be used in all transactions
between the utility and its affiliates.

The Conmmi ssion provided an opportunity for
i nterested persons to comment on whet her market val ue shoul d be
used whenever possible. In response, BHE stated:

Yes. The only situation in which nmarket price, when
avai |l abl e, should not govern are 1) when the
increnental cost for the utility to provide a service
to the affiliate is above narket price and 2) when the
incremental cost for the affiliate to provide the
service to the utility is above market price. |In those
i nstances, no transaction should occur and the

pur chasi ng conpany shoul d sel ect an unaffiliated
vendor .

CWP responded simlarly. It noted that "the only
ci rcunst ance where the market pricing for affiliated service
woul d not be appropriate is when the increnental costs of
provi di ng service exceeds market price." CWP suggested that in
situations in which the increnmental cost to the utility of
provi ding the service exceeds the market price, "it may be
appropriate to add sone mark-up (based on market-demand, not
Fully Distributed Costs) on top of increnental costs, in order to
ensure that the utility covers its total costs.”

We agree with EEl that asymmetric pricing
provisions for transactions between the utility and its
affiliates could result in economc inefficiencies. W disagree,
however, with EElI's assertion that "the best way to ensure that
the transaction takes place is to encourage a negotiated price
bet ween net book val ue and market that protects ratepayers and
mai ntains the affiliate's conpetitiveness in non-core markets."
We find this argunent flawed in two respects. First, our role is
not to encourage or discourage transactions between the utility
and affiliate. Qur proper role is to ensure that such
transactions occur in a way that is equitable and that does not
i npose a burden on core ratepayers. Second, where the narket
price is higher than the net book val ue, we question why the
utility and its ratepayers should accept a price that is bel ow
the value it could obtain fromthe market. It is not clear why
we would permt transactions between the utility and its
affiliate in which the utility sells an asset for less than it
could get by selling to an unaffiliated entity at the market
price. Accounting for transactions at the market val ue provides
the utility and its ratepayers wth no | ess value than woul d have
been provided by a transaction with a non-affiliated entity.
Simlarly, accounting for transactions at the narket val ue
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assesses no nore cost against the affiliate than a transaction
with a non-affiliated entity.

We conclude the market price is the correct price
to use for all transactions between utilities and their
affiliates. Therefore, our provisional rule requires that al
transactions between a utility and its affiliates shall be
accounted for at the market value if available.® If, and only
if, the market val ue cannot be determ ned nust the utility use
FDC as a proxy for the market val ue.

Wiile we have limted the application of FDC, we do
not agree with CVWP's coments that FDC necessarily builds in a
margin of error in favor of ratepayers. The FCC s FDC
nmet hodol ogy allocates the utility's expenses and book val ues
between the utility and its affiliates based on a progression of
steps that attenpts first to assign as many shared resources as
directly as possible and concludes with a general allocation
factor for costs that can neither be directly nor indirectly
assigned. There are instances when this process wll result in
an allocation of costs to the affiliate for a particular resource
that is higher than the market value of that resource. However,
there are al so i nstances when FDC net hodol ogy could result in an
allocation to an affiliate for a particular resource that is
| oner than the market value for that resource. Therefore, it is
not clear that the FDC nethodol ogy necessarily favors utility
ratepayers. W thus adopt FDC for utility resources used by an
affiliate as a proxy for the market val ue when the market val ue
cannot be practically determ ned, not as a hedge in favor of
utility ratepayers.

We disagree with EEI's comments that the use of FDC
will mean the transaction will not occur. First, as described
above, it is not clear to us that using FDC to all ocate costs to
the affiliate for use of utility resources will necessarily
result in a value higher than the market value. Therefore, it is
not clear that using FDC would Iimt the transactions between
affiliates and utilities. Secondly, the FCC s | ong-standing
requi renent that telephone utilities use FDC does not appear to
have elimnated or even curtailed utilities participation in
non-core ventures. Therefore, we find no basis for EElI's concern
that using FDC, especially in the Iimted circunstances descri bed
by the provisional rule, necessarily nmeans that transactions
between utilities and their affiliates will be discouraged.

We di sagree with BHE regarding the conplexity of
the requirenent of 47 CF. R 8§ 64.901(b)(4). W believe BHE has
overstated the conplexity of the analysis intended by this

°To the extent a tariffed rate exists for a particular
resources, that wll define the market val ue.
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section. The "investnent usage forecast" discussed in 47 CF.R
8§ 64.901(b)(4) could be as sinple as a utility estimation of the
usage its affiliate is expected to nake of the utility's
resources for the next three years. W assune the utility, for
its own planning purposes, would |ikely already have such an
estimation. No other commenter identified this requirenment as a
probl em Because we believe the allocation process described in
47 C.F.R 8 64.901(b)(4) is nore appropriate for these types of
resources than the general allocator described in
64.901(b)(3)(iii) and because we believe this aspect of the FCC s
rules is not as burdensonme as BHE suggests, we do not adopt BHE' s
recomrendati on on this issue.

AT&T requested that the Commi ssion's rules reflect
the FCC s nodifications. Because the provisional rule requires
that when utilities use FDC, they do so in accordance with the
FCC s current rules, we believe the provisional rule acconmpdates
AT&T' s concern

In addition, we conclude that these provisions are
consistent wwth the requirenents of 35-A MR S.A 8§ 715 requiring
the Comm ssion to adopt rules that prescribe the allocation of
costs for resources shared between the regul ated and unregul at ed
activities of the utility.

2. Val ui ng Assets Transferred by Uility to Affiliate

The proposed rule required that assets transferred
froma utility to its affiliate would be recorded at the greater
of net book value or market price and that assets transferred
fromthe affiliate to the utility would be recorded at the | ower
of net book value or market price. This approach was included in
the proposed rule in part as conpensation for what m ght not be
true "arns | ength" negotiations between the utility and its
affiliates.

Qur provisional rule provides that assets
transferred fromthe utility to the affiliate and fromthe
affiliate to the utility shall be accounted for at the market
value. To the extent it is inpossible or inpractical to
determ ne the market value, the utility shall propose sone other
met hodol ogy and an explanation of why it is inpossible or
inpractical to determ ne the market val ue.

MPS's and Dirigo’s comments stated that the market
value is the appropriate value to be used in all transactions
between the utility and its affiliates. EEl suggested that a
negoti ated price between net book value and the market price is
t he val ue that should be used when assets are transferred between
the utility and its affiliate. W reject EEI's proposal to use a
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negoti ated price between net book val ue and the market price.
See di scussi on above of subsection 4(A).

Inits initial comments, BHE noted that:

[t]he recording of assets at market value on the
affiliates books creates accounting questions on the
books of the affiliate . . . . Mreover, the

associ ated need to the determ nation [sic] of market
val ue of nonregul ated assets transferred to an
affiliate would be costly, as it would be difficult to
determ ne the market value of transferred assets. A
cost based approach is nore reliable and preferred.

BHE appeared to change its position that a
cost - based approach is the best value to use for transactions
between the utility and its affiliate. In its response to the
Exam ner’ s question, BHE appeared to support using the market
val ue for such transactions. See discussion above of
subsection 4(A).

We are not persuaded by BHE s initial argunent
that it nmay be difficult to determne the market value. |If it is
i npossi ble or inpractical to arrive at a reasonable estimte of
the market value in a particular instance, another basis for the
transfer may be used. 1In nost cases it wll be possible to
estimate the market value of a tangi ble asset. Significant
di sagreenents regarding the market value of an asset would nore
i kely occur when the dollars at issue are large, and in those
cases it would likely be worth the expense incurred to arrive at
a reasonabl e estimate of the market val ue.

Further, we do not agree with BHE that recording
the assets at market value on the affiliate's books creates
accounting difficulties. BHE, and other utilities, prepare
financial statenents based on Generally Accepted Accounting
Practices (GAAP) that do not include transactions between the
utility and its affiliates. However, for regulatory accounting
pur poses, BHE and other electric utilities follow the provisions
contained in FERC s uniform system of accounts, as required by
the Comm ssion. There are already nunerous differences between
GAAP accounting requirenents and the requirenments for regul atory
accounting. Therefore, this rule should not create significant
accounting difficulties.

W agree with BHE's statenent that if the nmarket
value is less than the utility’s increnmental cost, no transaction
shoul d occur. See discussion above of subsection 4(A). This
position is nore credible than CMP' s assertion that in such
circunstances the transaction should occur at a negotiated price
bet ween the market price and the increnental price. |If the
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mar ket value is less than the utility's incremental cost, it
woul d be irrational for the affiliate to purchase the asset or
service fromthe utility even at the increnmental cost (let alone
the increnmental cost plus sone mark up) when it could have
purchased the asset or service fromthe narket at a | ower cost.
Simlarly, if the utility's incremental cost is higher than the
mar ket price, the utility should not sell at the market price
because it would | ose noney to do so. In this instance, BHE is
correct: no transaction should occur.

On bal ance, we find the market value is the
correct basis for transferring assets between the utility and
affiliate. W have chosen to use it in our rules.

3. Sections 4(C) and 4(D): Valuation of Intangibles

L.D. 502 requires that the Comm ssion determ ne
the value of intangibles such as "good will" or “conpany nane."
Clearly such intangi bl es have no book val ue; however, as the
Legi sl ature recogni zed, nanme recognition and custoner
rel ati onships froman established business may be of value to a
fledgling enterprise. The proposed rule provided that the val ue
of any utility intangible transferred froma utility to an
affiliate or used by the affiliate is the market value of the
i ntangi bl e determ ned by the Conm ssion in the course of
consi dering the agreenent or arrangenent involving the use of
that intangible. See 35-A MR S.A 8 707(3)(G. W proposed
using an appraisal or market study to aid us in determning the
value of the intangible. 1In section 6, the proposed rule further
required the utility to file such an appraisal or market study as
part of its petition pursuant to 33-A MR S. A 8 707 for approva
of an affiliated transaction involving the use of an intangible.
The proposed rul e contained an alternate nethodol ogy for
determ ning the value of good will. This second alternative
provided for a rebuttable presunption that a royalty of two
percent of the total capitalization of the utility's non-core
activity will be inputed for ratenmaki ng purposes. W requested
further cooment on whether there are other appropriate nethods of
determ ning the value of intangibles such as good will or use of
conpany nane and custoner rel ationships.

The provisional rule adopts a nodification of the
second alternative for determning the value of the use of
utility intangi bles. The provisional rule provides for good
will:

The value of the utility's good will used by an
affiliate shall be presuned to be, and cal cul ated as,
1% of the total capitalization of the affiliate, or 2%
of the gross revenues of the affiliate, whichever is

| ess, and shall be paid annually by the affiliate.
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Where the name of the utility has been used in Miine by
the utility for less than 3 years, the value of good
will shall be presuned to be zero. Any party may
present evidence that the value of good will is greater
than, or less than, the presunptions stated herein.

The provisional rule provides a separate nethod for determ ning
i ntangi bl es other than good will. It provides that

The value of any utility intangi ble, other than good
will, transferred to or used by an affiliate is the
mar ket val ue of the intangible.

The Public Advocate supported the second
alternative of the proposed rule but requested that the final
rule clarify whether the paynent was an annual paynent or a
one-tinme paynent. The Public Advocate suggested that the royalty
shoul d be an annual rather than a one-tine paynent because "the
affiliate's use of the utility's good will is a continuing
year-to-year benefit." The Public Advocate al so suggested that
the royalty should increase if the capitalization of the
affiliate increases.

MPS suggested that Alternative Two, the two
percent royalty rebuttable presunption, should apply only to the
utility's capital investnment in the affiliate rather than the
full capital investnment. MPS al so suggested that the paynent
shoul d be a one-tinme paynent rather than an annual paynent. It
further suggested that the rule should distinguish between
i ntangi bles that are already all ocated under current regul ation,
such as distribution rights of way, and those that are not.
Finally, MPS suggested that the two percent royalty should be
applied only to that portion of the utility's capital investnent
that represents the affiliate's activities in the utility's
service territory. WMPS reasoned that

[w] hatever good will an affiliate may enjoy because its
relationship with MPS in MPS's own service territory,
that good will is likely to disappear once the
affiliate begins to operate outside of our service
territory. Therefore, if only 25% percent of the
affiliate's activity takes place in the utility's
service territory, only 25% of its capitalization
shoul d be used to cal cul ate the 2% paynent.

CWP urged that section 3(C) of the proposed rule
should be elimnated. It stated that because the fully
di stributed costing nmethodol ogy requirenent set forth in
subsection 3(A) (subsection 4(A) of the provisional rule) of the
proposed rul e exceeds the requirenents of L.D. 502, no further
inmputation is required. CM further stated that "[i]f the
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Comm ssion believes itself precluded by statute fromelimnating
Section 3(C), it should nmake clear its intent to construe that
section narromy to mnimze its uneconom c conveyances." CW

al so suggested that if the Conm ssion adopts one of the
alternatives in section 3(C), the provision should exclude
paynents for use of conpany name or good will if the utility's
affiliate is also a utility. CMP argued that costs "inputed" to
the utility affiliate under this section would beconme a cost of
service for ratenmaking which would drive up rates for the
affiliate ratepayers. Dr. Gordon opined, on behalf of CWP, that
royalties for the use of conpany nanme and good will were
arbitrarily determ ned and that from an econom c efficiency point
of view, when the use of an established nanme in sonme other
activity does not inpose any additional costs, the price for that
use shoul d be zero.

BHE objected to both alternatives. Wth respect to
the first, BHE questioned the utility of lengthy litigation to
establish the value of intangibles when the affiliate m ght be a
very small, lowcapital venture. BHE cited its Caretaker
operation, capitalized at $500,000, as an exanple. BHE further
observed that the proposed rule provided no opportunity to alter
the calculation of the value of good will or use of conpany nane
to account for changes in circunstances.

Wth respect to the second alternative, BHE stated
that the "blanket prescribed rate of 2% of capitalization fails
to take into account the varied arrangenents under which a
utilities' [sic] good will may be offered and used by a non-core
busi ness venture." BHE al so asserted that

in some instances a utility's goodw Il may be a reason
why a third-party would choose to partner with the
utility. This partnership could prove beneficial to
both the utility and its ratepayers, but those benefits
may not be easily quantifiable at the early stages of
the venture and, beyond the entities willingness to
partner with the utility it mght not be wlling to pay
for goodw I |.

BHE argued that in its current petition for
reorgani zation and affiliated interest approvals related to the
creation of and its proposed investnent in Bangor Gas Conpany,
the two percent of capitalization royalty could anmount to $1
mllion. Such an inposition would be prohibitive for a start-up
venture. BHE suggested that the Comm ssion should accept the
paynment arrived at between the utility and its co-venturers as
the value of good wll transferred to or used by the affiliate.
I f the Comm ssion does adopt a royalty paynent, BHE suggested a
paynment one-half of one percent of net revenues of the non-core
venture on an annual basis. BHE noted that this is the sane
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percentage currently used to determ ne an electric utility's
contribution to | owinconme progranms. BHE stated that "by basing
t he paynent on annual revenues as a business venture becones nore
successful ratepayers have the ability to receive nore dollars
over time." BHE al so suggested that any royalty paid by a
regulated utility should end after five years. At the hearing,
BHE expressed concern that it mght be difficult to rebut the
rebuttabl e presunption and that as a result an affiliate would
not use the nane because the price was too high. BHE al so
guesti oned whet her there would be a separate two percent royalty
required for paynent of every intangible related to good w |
(conpany nane, reputation, custoner relationships, etc).

EElI disagreed that an affiliate should pay the
utility anything for the use of its nanme or good will. EEI
stated that the "disincentives created by the Comm ssion's
proposal to require a royalty for affiliate use of its parent's
i ntangi bl es, such as conpany nane, creates a barrier to the
creation of affiliates that, if high enough, could foreclose
further opportunities to reduce costs through sharing of utility
equi pnent, facilities and personnel." EElI further stated that
gi ven the other ratepayer protections in the proposed rule, the
two percent of affiliate capitalization royalty fee is not
required to protect ratepayers. EElI suggested that if the
purpose of the royalty is to conpensate ratepayers for any
i nadvertent or deliberate cost msallocation that result in
subsidies fromthe utility to the affiliate, the royalty would
anopunt to an inperm ssible penalty in advance for either
intentional or unintentional msallocations that may never occur.

BA- MVE di sagreed with the second alternative in the
proposed rule. BA-ME stated the rule fails to distinguish
bet ween i ntangi bl es that include costs borne by ratepayers and
those that do not. BA-ME identified name and good will as
"costless" intangibles. Ratepayers should not receive any
paynment for such "costless” intangibles according to BA-ME
BA- ME al so asserted the rule fails to recognize that the val ue of
a shared intangi ble asset in any given circunstance is relative
to the marketplace. BA-ME asserted that the value of the utility
name may be m ninmal conpared to the name recognition val ue of
ot her players in an unregul ated market. BA-ME stated that any
consi deration by the Conm ssion of the value of an intangible
nmust consider the size, scope and conpetitiveness of the intended
market. BA-ME also stated that if the royalty is intended to
conpensate ratepayers for a share in the positive value of a
utility's intangi bles, ratepayers should bear the risk of a |oss
of such value. BA-ME al so questioned how the rule would apply in
BA-ME' s particular circunstances. It was concerned that the
proposed rule m ght be construed as requiring a royalty to M ne
ratepayers for the use of the nanme "Bell Atlantic" in the
provi sion of tel ephone services in the other jurisdictions in the
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Bell Atlantic region and further noted that the conbined effect
of a royalty equal to 2% of the capitalization of BA-ME' s
affiliates that provide interLATA toll, cellular and electronic
publ i shing services "would dwarf BA-ME s entire cost of service."
BA- ME suggested that the Comm ssion should determ ne the val ue of
i nt angi bl es through the use of FDC net hodol ogy.

We have adopted a variation of the second
alternative in our provisional rule. The provisional rule

requires that, for intangibles other than good will, the market
price should be used. W expect that, in nost cases, identifying
a market value for intangibles (other than good will) wll be

relatively straightforward. W are, in any case, satisfied that
the benefit to ratepayers, and the benefits to Maine's econony,
of establishing the market val ue of intangibles when they are
used by an affiliate exceeds the adm nistrative burden of
establishing that val ue.

For establishing the value of good will, we have
adopted a nodified formof the second alternative described in
the proposed rule. First, in the definition of good will, we

have articul ated what we believe to be the prine indicia of when
the good wll of the utility is being used by the affiliate.
Thus, whenever the nane of the utility is used, or when the
affiliate clearly seeks to benefit in selling its services by
associating itself with the utility, the rule establishes a
concl usive presunption that the affiliate is using that good
will.

The market value of the good wll transferred,
however, may be extrenely difficult to determ ne. W have,
therefore, established the price that nmust be paid for its use:
1% of total affiliate capitalization or 2% of the affiliate's
gross revenues, whichever is less, paid annually. A utility, or
any other party, may seek to establish a different value. W
have reduced the percentage anmounts fromthose in the proposed
rul e because we have nore clearly limted the intangi bles subject
to this calculation to good will; all other intangibles nust be
separately valued and accounted for. Mreover, we have nmade
clear that the paynent is annual.

We have al so established a presunption that the
name of any utility in use for less than 3 years in Mine has
zero value as good will. The purpose of the rule is to ensure
t hat Mai ne ratepayers obtain the benefit of value they have
hel ped create. Were a utility nanme has been in use for as
little as 3 years, it is unlikely that the value of the nane
derives fromany utility activities in Mine.

W disagree with MPS that the cal culation should
be based on the utility's capitalization of its affiliate. The
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focus of our determ nation of value is the worth of the
intangible to the affiliate. Thus in arriving at a percentage we
shoul d focus on the total capitalization of the affiliate --
which is an appropriate indicator of the val ue shareowners expect
to receive fromthe affiliate -- rather than just the utility's
contribution.’

We al so disagree with CMP and EEI that using FDC
for services, facilities and equi pnent satisfies the valuation of
i ntangi bl es requirenent of L.D 502. In CW' s view, the use of
FDC net hodol ogy "overconpensates” ratepayers for the affiliate’s
use of utility facilities, equipnment and services. This alleged
over conpensation, according to CVP, is enough to conpensate
ratepayers for affiliate’s use of utility intangibles. W cannot
draw any connection between the use of FDC net hodol ogy for the
affiliate's use of services, facilities and equi pnent and the
val ue of intangibles. Mreover, we have limted the application
of FDC to those instances when a market price is not avail able.
In any case, we have no basis to conclude that using FDC provides
adequat e conpensation to ratepayers for the use of utility
i nt angi bl es.

We further disagree with CW's argunent that L.D
502 should not apply when the affiliate using the utility's name
is also a utility. W note that section 707(3)(G (section one
of L.D. 502) makes no such distinction. Mreover, we do not
agree that in CW' s exanple of an electric utility with a gas
affiliate, that electric ratepayers should subsidi ze gas
ratepayers by donating the value of the use of the electric
utility intangible to the gas affiliate. |If, for exanple, the
gas utility were to use the electric utility's right of way,
el ectric ratepayers should receive fair conpensation for the use
of that utility asset, just as they would if the electric utility
were to lease the right of way to a non-affiliate. Contrary to
CW's viewthat the royalty would "drive-up the cost of gas
service for the benefit of electric ratepayers,” we believe that
an affiliate that provides gas service should expect to pay fair
val ue for an intangible needed to provide that service. The
affiliate's ratepayers should al so expect to pay the cost of
provi di ng that service.

We agree with BHE s concern that there may be
situations where it is sinply not feasible or reasonable to
performa market study to determ ne the val ue of intangibles such
as good will. For this reason we have adopted the new provisions
concerning good will described above.

‘Using only the utility's investment also invites gam ng by,
for exanple, using a holding conpany to funnel investnent.
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In response to BHE s question and the Public
Advocat e’ s suggestion relating to changes in capitalization to
reflect changes in value, the provisional rule allows the utility
or any other party to seek to reopen the affiliated transaction
proceedi ng based on a change in circunstances. |In addition, if
t he operating agreenent between the co-venturers provided that
after a period of time, the utility name would no | onger be used,
alimtation on the duration of the royalty could be determ ned
at the time of the approval of the transaction.

We do not agree with BHE and BA-ME that the
presunption of a percentage of the affiliate' s capitalization
fails to take into account the varied arrangenents under which
good will may be offered and used by a non-core business venture.
The utility can denonstrate that in some circunstances the use of
good will may be mnimal or that the conpany nane has limted
value given the activities of the affiliate. Simlarly any other
party may establish that the use of the conpany nane is so
extensive or is of such inportance to the marketing of the
affiliate's product that two percent of capitalization
understates the value of the intangible. 1In addition, the rule
limts the one percent of capitalization royalty so that it does
not exceed two percent of the gross revenues of the affiliate.
This limt addresses concerns about the effect of the royalty
requi renent on a start-up venture. BA-ME s concerns that Bel
Atlantic's nane was of little or no value to an affiliate
provi ding service in Maine, because Bell Atlantic does not have
an established nane and reputation in Miine or because M ne
ratepayers did not contribute to the value of the Bell Atlantic
name, are fully addressed by our conclusion that a nane in use
for less than 3 years has a zero val ue.

We do not agree wth BHE that we should sinply
accept the paynent arrived at between the utility and its
co-venturers as the value of the intangible. The transactions
are not "arms-length" transactions because the utility's
shareholders wll reap a greater benefit fromthe affiliate' s use
of the intangible if the cost of using the intangible is |ower.

Finally, we have not reduced the percentage used
in the calculation to one-half of one percent of the revenues of
the non-core venture as suggested by BHE. This amount is far
bel ow t he anmount determned in other jurisdictions. See
Southwestern Bell Telephone Co., 137 PUR 4th 63 (kl. Corp. Comm
1992) (provided for a royalty of 5% on gross sales of affiliates
to pay for affiliates' use of utility's nanme, reputation and
i mage) ; Southern New England Tel. Co., 124 PUR 4th 1991 (Conn.
DPUC 1991) (provided for a royalty of 4% of revenues of
unregul ated subsidiaries' revenues to pay for the use of the SNET
acronym by affiliates); Rochester Telephone, 145 PUR 4th 419
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(NYPSC 1993) (Provided for a royalty of 2% on utility's tota
capitalization of unregul ated operations to pay for use by
affiliates of utility name and reputation and also to avoid

rat epayer subsidi zation of conpetitive enterprise); Re National
Fuel Gas Distribution Corp. 164 PUR 4th 4 (NYPSC 1995) (provided
for royalty of 1% on utility investnment in conpetitive
enterprises to avoid ratepayer subsidization of conpetitive
enterprise; no conponent in royalty for transfer intangi ble asset
such as conpany nanme or reputation because utility had nmade
showi ng that no such transfer would occur).

Because any party nmay show why a different val ue
shoul d be placed on the use of good will, we disagree with BHE
and EEl's argunent that the rule will result in the affiliate not
using the nane. Moreover, the cap of the royalty at no nore than
two percent of gross revenues addresses concerns about placing an
undue burden on a fledging enterprise. W would expect that if
there is sufficient value to the use of the nanme, the affiliate
woul d use it. W also reject the argunent that royalty paynents
shoul d end after five years. W have no reason to concl ude that
t he value would be elimnated over tine.

We disagree with EEI's comment that the royalty is
based on a theory that either unintentional or intentional
m sal | ocati ons of expenses occur between the utility and its
affiliate. The rule is based on L.D. 502 that requires the
Comm ssion to determne the value of the use of utility
i ntangi bles and requires affiliates to pay the utility for that
value. W also reject the argunent raised by EEI, BA-ME and Dr.
Gordon (for CWP) that there should be no val ue placed on good
w || because good will belongs to the sharehol ders rather than
ratepayers. Good will may have no book val ue; however, as the
Legi sl ature recogni zed, nane recognition and custoner
rel ati onships froman established busi ness can have significant
value for a fledgling enterprise. Nane recognition and custoner
relationships exist largely if not entirely because the utility
has been allowed to provide service virtually w thout
conpetition. This history provides anple reason to concl ude that
the value of the name and custoner rel ationships should redound
to the benefit of ratepayers.

Finally, we disagree wwth BA-ME that good will, in
the context of this rule, my have a negative value. |If the
val ue of good will as we have defined it is zero, the affiliate
will sinply choose not to use it. Therefore no paynent wll be
required.

4. Section 4(E): Valuing Use by a Uility of an
Affiliate's Equipnent, Facilities, Services or
Personnel
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Wen the utility uses an affiliate's resources,
our proposed rule required that the resource be priced at the
sanme price charged non-affiliates. |If no such price is
avai l abl e, the rule proposed to use the | ower of FDC or the
mar ket value. W continue to support using the price charged to
non-affiliates for use of the affiliate's resources, to the
extent such a price exists.

We have nodified our proposal to require that if
there is no price that the affiliate charges non-affiliates for
the use of its resources, the affiliate's resource will be priced
tothe utility at a reasonable estimte of the market value. To
the extent it is inpractical or inpossible to estimte the market
val ue, sone other nethod, such as FDC may be used. The utility
w || bear the burden, however, of showing why it is inpossible or
inpractical to obtain an estimte of the market val ue.

No commenter disagreed with our proposal to use
the price charged to non-affiliates for the utility's use of the
affiliate's resources, to the extent such a price exists. The
coment ers di sagreed, however, on how to deal with the absence of
an available price. CMP recommended that if such a price was not
avai |l abl e, FDC shoul d be used. EEI commented that the:

[t] he sharing of assets, services and ot her resources
by the utility and its affiliate at prices between
increnmental costs and the | ower of market prices or
fully distributed costs rather than the higher of

mar ket prices or fully distributed costs is sufficient
to protect ratepayers from cross-subsidization

MPS and Dirigo supported using the market price for al
transactions between the utility and its affiliates.

We have concl uded that our proposal to use the
| ower of the market value or FDC is inappropriate because
transactions between a utility and its affiliates should reflect
the market price. Mreover, it is not clear to us how FDC woul d
be applied to a utility's non-utility affiliate. The FDC
nmet hodol ogy allocates the utility's book costs based on the
process described by the FCC. The utility's book costs are based
on the utility's expenses, depreciation schedules and rate of
return. These are all subject to the Conm ssion's scrutiny and
approval. In the case of a non-utility affiliate's resources,
however, the Comm ssion has not exam ned or approved the
affiliate's depreciation schedul es, expenses or its profit. For
t hese reasons, we are concerned that using FDC for a non-utility
affiliates would be inpractical (as well as uneconom c) and have
required instead that the use by a utility of an affiliate's
resources be priced at the market price.
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5. Section 4(F) and (G Cost Munual s; Reports

The provisional rule, consistent with the proposed
rule, requires the use of a cost nmanual or other witten materi al
docunenting the cost allocation nethodology. |In addition, the
rule requires that the utility charge its affiliate for the val ue
determ ned under this section and file as part of its annual
report the amount received fromits affiliates for the use of the
utility's facilities, services and intangibles. Finally, the
rule prevents the utility, w thout specific Conm ssion approval,
fromoffering paynent terns that are inconsistent with those
offered in the course of normal business. W agree with the
Publ i c Advocate that nothing in the rule is intended to permt a
utility to give overly "friendly" or generous paynent ternms to
their affiliates. Such treatnent would represent an
i nappropriate transfer of wealth fromthe utility and its
ratepayers to the affiliate. Thus, it is expected that the
affiliate will actually pay the utility, within reasonabl e
periods of time, for the use of any utility facility, service or
intangi ble. This provision reflects the statutory requirenent
t hat

When any of its facilities, services or intangibles are
used by the affiliated interest, the utility's costs
must be charged to and received fromthe affiliated

i nterest based upon [the val ue determ ned by the
Comm ssi on] .

35-A MR S. A § 707(3) (0

A Section 5: Limtation on Uility Investment in
Affiliates

Section 4 of the proposed rule (section 5 of the
provi sional rule) contained certain restrictions on utilities
investnments in non-core activities. These restrictions included
l[imts on the permssible level of total investnent in affiliated
interests to a level not to exceed five percent of the utility's
total capitalization, and a prohibition on utility investnent in
an affiliate if the utility's bond rating is bel ow i nvest nent
grade or if the utility has filed for, or been granted, a
tenporary rate increase pursuant to 35-A MR S.A 8§ 1322, within
six nmonths of the filing for approval to invest in the affiliated
interest. W have nodified the five percent cap provision as
di scussed below. In addition, as discussed above, the
provi sional rule contains a nodified definition of investnent
grade bond rati ng.

MPS suggested that five percent of capitalization
should be the imt for an amount that a utility may invest
w thout Comm ssion inquiry into the riskiness of the venture, but
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objected to having a maxi numinvestnment l[imtation of five
percent of capitalization. Instead, it suggested that a utility
shoul d be allowed to invest nore than five percent if it could
nmeet the "not adverse to the public interest” standard under
section 707 of Title 35-A

CWP stated that "[a]n investnment cap as proposed in
Section 4(A) is an appropriate limtation on a utility's
investnments in its affiliates and pronotes the objective of
mai ntai ning the financial integrity of the utility.” CMP noted
that this provision does not apply to a hol ding conpany's
investnment in its non-core subsidiaries. It also suggested that
t he maxi muminvestnent allowed be ten percent rather than five
percent. CMP's witness Dr. Kenneth Gordon stated that the five
percent limtation on investnent by utilities was reasonabl e and
noted that such a limt was inposed in Massachusetts upon Boston
Edi son. Dr. Gordon stated however that the limt should not be
applied to hol ding conpany i nvestnents.

BHE objected to any cap on the anmount the utility can
invest in a non-core affiliate. BHE stated that the Conm ssion
shoul d exam ne each request on a case by case basis.

EElI suggested that a cap is unnecessary because the
Comm ssion can protect ratepayers by nmaintaining a separate
capital structure for the utility. EEl stated "if an affiliate
in an unregul ated |ine of business had higher risks than the
regul ated entity's risks and these risks caused the cost of
capital of the utility to be higher than it otherw se woul d have
been, than the practice of regulation should aimto determ ne the
capital costs associated only with the utility and its
operations.” Finally EEl stated that if the Comm ssion believes
that a cap on investnent is necessary, the Conm ssion should
adopt a cap nuch higher than five percent. EElI suggested a
standard of the greater of 15% of total capitalization or $50
mllion dollars.

The Public Advocate supported the proposed rule's five
percent of total capitalization ceiling on investnents in
non-core business ventures. He noted that even when a utility's
proposed investnment will not exceed the five percent cap, the
Comm ssion should "nonitor the riskiness of the investnent
strategy of a utility."

We have nodi fied subsection 4(A) (now subsection 5(A))
in the provisionally adopted rule to allow electric and gas
utilities that are in sound financial condition (see discussion
bel ow) to invest w thout specific Comm ssion approval an anount
whi ch, when aggregated with its other investnents, does not
exceed five percent of the utility's capitalization. |[If approval
is required because the investnent would cause the utility to
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exceed the five percent cap, such approval would be granted only
if the utility met its burdens under sections 707 and 708 of
Title 35-A.  Thus, under the provisional rule, we may, in a
specific case, limt the amount of aggregate investnment, see e.g.
35-A MR S A 8 708(2)(A)(7); however we will determ ne whether a
l[imtation is justified on a case by case basis.?®

In making this nodification, we do not agree with EE
that sinply maintaining a separate capital structure provides
adequat e ratepayer protection. W believe that ensuring adequate
rat epayer protection includes determ ni ng whet her an investnent
in the non-core activity will inpair the financial integrity of
the core business. W agree with CWP that a limtation on
i nvestment "pronotes the objective of maintaining the financial
integrity of the utility.” However, we are concerned that in
inposing an inflexible limt on investnent, we are forced to
choose a limt that may be too high or too | ow, given the
particul ar circunstances of the utility. For exanple, if we
raised the ceiling to ten percent to address concerns about
inposing a limt that may be unnecessarily restrictive in sone
ci rcunst ances, we mght be permtting investnents that may, in
sonme circunstances, inpair the financial integrity of the
utility. Although the proposed rule's rebuttable presunption
provi sion would partially address this concern, it would shift
the burden to the party seeking to show that the investnent wll
harmthe utility and its ratepayers. Thus, we believe that a
case by case analysis for investnents that exceed five percent of
the utility's total capitalization is appropriate. For
investnments of five percent or less by a utility in sound
financial condition, a case by case analysis is not necessary.

We determ ne that five percent of capitalization establishes an
aggregate investnent level that is sufficiently |Iow, given the
other protections set forth in this rule and in sections 707 and
708 of Title 35-A, to mnimze risks to ratepayers. As stated
bel ow, the anmount a hol ding conpany may invest will be dealt with
in cases involving the formati on of the hol ding conpany and are
not addressed in this rule.

I n subsection 4(B), the proposed rule provided for a
rebuttable presunption that if the utility has attained
i nvestment grade bond rating, has not filed for or been granted
an energency rate increase and the anount that it seeks to invest
wi Il not cause the utility to exceed the five percent cap, a
rebuttabl e presunption exists that the investnment will not harm
the utility or its ratepayers. The Public Advocate agreed with
this provision. No other party commented specifically on the
rebuttabl e presunption. W have elimnated this provision in the

®Thi s provi sion does not exenpt a utility fromthe
provisions of the rule and section 707 of Title 35-A relating to
affiliated transactions.
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proposed rul e because we have determ ned as di scussed above t hat
there is minimal risk of inpairing the integrity of a financially
sound utility in allowing an investnment of no nore than five
percent of the utility's capitalization.

Subsection 4(C) of the proposed rule prohibited further
investment in non-core activities by a utility that has filed for
or been granted an enmergency rate increase within six nonths of
the request for approval of investnment in a non-core venture.
Simlarly, the proposed rule prohibited a utility investnent in a
non-core venture if the utility's bond rating is bel ow i nvest nent
grade. The provisional rule has maintained these limtations on
i nvestnment (in subsection 5(B)) although, as discussed above, the
provisional rule contains a |less restrictive definition of
i nvest ment grade bond rating.

MPS commented that a utility should not be allowed to
t ake advantage of the presunption extended to investnents of five
percent or less if it is exhibiting signs of financial weakness,
but it disagreed that such conditions should be a bar to
investing in a non-core venture. MPS stated that such utilities
shoul d have an opportunity to denonstrate to the Conmm ssion how
investing in the venture mght inprove the utility's financial
condition. MPS agreed that filing for or receiving an energency
rate increase within six nonths is reliable evidence of financial
weakness but did not agree that a bond rating bel ow i nvest nent
grade necessarily indicated that a utility's financial condition
is not sound. MPS argued that while it could probably not attain
i nvestment grade bond rating due to its "small size, nuclear
exposure and our contract w th Weel abrator-Sherman," these
factors have not resulted in |lack of access to financing on
reasonable terns. MPS argued that a nore appropriate standard
for determning financial weakness would be if the utility's
"financial performance for the nost recent quarter places it in
default of any of the financial covenants (interest coverage
tests, capitalization ratios, etc.) in any of its debt
instrunments.” If a utility failed to neet this standard or had
filed for or been granted energency rate relief within the
specified period of time, it would be deprived of the presunption
under subsection 4(B)

BHE di sagreed with the limtation on investnent as
proposed in subsection 4(C). BHE argued that its recent request
for energency rates should not be viewed as an indication that
its financial condition will continue to be weak. According to
BHE its financial health will be restored once the Comm ssion
orders into effect permanent rates "designed to provide a
reasonabl e opportunity to earn a fair return on capital." BHE
st at ed:
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[1]f providers of both debt and equity capital are
reasonably convi nced that Bangor Hydro has been

provi ded such an opportunity, capital will be available
to the Conpany on reasonable terns. Unlike the current
situation, if Bangor Hydro cannot reach reasonable
accompdations with its existing | enders, we expect
that other borrowing alternatives will be avail able
that can provide capital on reasonable ternms. Under
the sane analysis, if potential investors are convinced
t hat Bangor Hydro's plans for investing in affiliated
ventures are reasonable and afford the prospect for a
fair return, capital should be available for required

i nvestnents.

BHE al so di sagreed that bond rating is a reliable indicia of the
overall financial health of the rated conmpany. BHE stated that

t he circunmstances surrounding the rating agency's opinion of the
overall financial health of a Conpany may change. At the hearing
BHE stated that a utility's past financial performnce may be
consi dered by the Comm ssion but should not disqualify a utility
frominvesting in a non-core activity.

CWP did not challenge the limtation on non-core
investnments when a utility has not attained investnent grade bond
rating but suggested that requiring a utility to neet the
i nvestment grade bond rating for each of the major rating houses
is unduly restrictive. CM suggested that the bond rating
limtation apply if a utility does not attain investnent grade
rating for any of the major rating houses. As discussed above,
we have adopted CWMP' s suggesti on.

The Public Advocate supported the prohibition on
non-core investnents when the utility's bond ratings are bel ow
i nvestment grade or when the utility has filed for or been
granted enmergency rate relief within 6 nonths. The Public
Advocat e st at ed:

We do not believe that this prohibition should be
weakened by changing it to a rebuttabl e presunption.
It is inappropriate for a utility to focus its
attention on non-core ventures when its core financial
integrity needs the utility's full attention and
resour ces.

We have not nodified these provisions of the rule
al t hough, as di scussed above, the bond rating requirenent is |ess
restrictive because we have nodified the definition of investnent
grade bond rating. Thus, under the provisional rule, a utility
that is inproving financially but which has not attained
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i nvestment grade bond rating fromall rating agencies will not be
barred frominvesting in non-core ventures.

We determ ne that the bond rating provides an objective
criterion for determning the financial health of the utility
seeking to invest in a non-core venture. Rating agencies base
their opinions on factors such as cash fl ow and debt service
coverage ratios. W believe that it is reasonable to rely on
such agenci es' expertise in determning the financial health of a
utility.

We disagree with BHE that bond ratings are not reliable
i ndi ci a because a Conpany's financial circunstances may change.
| f the conpany's financial health inproves, it can |ater seek
perm ssion to make the non-core investnment in accordance with the
provisions of the rule. Simlarly if a utility's financial
condition inproves after the Comm ssion has substituted permanent
rates for tenporary rates, it is unlikely that the utility wll
be affected by the 6-nonth bar on investnent.?®

Finally, we disagree wwth MPS that the bond rating
requi renent should be elimnated because MPS woul d have
difficulty obtaining an i nvestnent grade bond rating. A utility
may seek an exenption fromany provision of this rule in
accordance wth section 9 of the provisional rule. Thus, if MS
seeks to make a non-core investnment wthout the requisite bond
rating it could seek a waiver fromthis provision by
denonstrating that its financial condition is sound,
notwi thstanding its lack of an investnent grade bond rating. W
di sagree that the potential benefits of a non-core investnent
should mtigate concerns about the inpact of any investnment on a
financially troubled utility. W are unwilling to put ratepayers
at risk on the basis of possible but uncertain benefits to the
utility of a non-core investnent.

Finally we determ ne that these m ni num standards for
determ ning financial soundness should not be weakened to a
rebuttabl e presunption. As discussed above, a utility's
inability to attain investnment grade bond rating provides an

°BHE' s recent request for a tenporary rate increase pursuant
to 35-A MR S.A 8§ 1322 provides a good exanple. It was granted
a tenporary rate increase on June 25, 1997, Docket No. 97-201.
Its request for permanent rate increase was deci ded on
February 9, 1998, Docket No. 97-116. If as a result of the
permanent rate increase, the Conpany's financial condition
inproves to the degree that it attains investnent grade bond
rating, the 6-nonth bar will no longer be in effect and the
Conmpany will be permtted to invest up to five percent w thout
speci fic approval fromthe Comm ssion.
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objective criterion for determning that the utility's financial
condition is weak. Simlarly, a request for or granting of
energency rates indicates the utility's need for i mredi ate access
to cash to maintain the financial integrity of the core venture,
a need that is inconsistent with a utility's investnment in a
non-core venture. Moreover, as discussed above, the bar is not
permanent. Rather it provides a period of tinme for the utility
toregain its financial health so as to reduce the risk of harm
to the utility and its ratepayers frominvestnent in a non-core
venture. W agree with the Public Advocate that it is
appropriate for a utility in weak financial condition to focus on
the financial integrity of the core business rather than

diverting its resources to a non-core venture. If a utility is
able to denonstrate that its financial condition is sound -- i.e.
that it has attained an investnent grade bond rating -- before

the end of the 6-nonth ban, it could request an exenption from
this provision.

We conclude that the limtations on investnent set forth
in 5(B) of the provisional rule provide an objective indication
of the utility's financial condition, ensure adequate ratepayer
protection, give utilities sone gui dance when det erm ni ng whet her
to incur initial transaction and regulatory costs in pursuing
investnment in a non-core venture, and are not unduly restrictive.

E. Section 6: Ratenmking Treat nent

The proposed rule provided that all non-core utility
activities would be treated as belowthe-line. This nmeans that
the costs and revenues of the non-core activity are excluded from
those considered in determning rates for core activities. This
provision is consistent wwth our analysis in Cochrane that bel ow
the-line treatnent is appropriate because it "allocates the
potential risks and rewards of the non-core activities to
shar ehol ders al one and hol ds ratepayers indifferent to the
presence of the non-core activity.” No commenter disagreed with
this provision. W have nmaintained this provision but have
clarified that de minimus services al so should be accounted for
bel ow the line. The provisional rule explicitly provides for
such treatnent. This clarification is consistent with the policy
of the rule that all non-core services shall be accounted for
bel ow the line. De minimus services are excluded fromthe
definition of non-core services and thus are not subject to the
separate corporate entity requirenment of the rule. However
rat epayers should be indifferent to the revenue inpact of de
minimus servi ces because such services are not included in the
definition of core service. As stated above in the discussion of
section 4(A) of the provisional rule, the provisions applicable
to valuing the use of utility resources by the affiliate also are
applicable to de minimus servi ce.
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The proposed rule provided a rebuttable presunption
that allocated to ratepayers anounts paid by the affiliate for
use of a utility intangible. This provision remai ns unchanged
in the provisional rule. The provisional rule, consistent with
t he proposed rule, also acknow edges that there may be
circunstances in which a utility acquires an intangible that is
wholly unrelated to the utility's provision of service to
rat epayers.

The Public Advocate agreed with allocating the val ue of
i ntangi bles to ratepayers but argued that there was no need for a
rebuttabl e presunption. The Public Advocate stated:

we are unaware of any utility intangibles that are
unrelated to a utility's provision of service to
ratepayers. Even if there are exanples of such

intangi bles, it seens apparent that the source of the
val ue of such intangibles stenms from operation of the
core business and the revenues generated by ratepayers.
For these reasons, we see no reason for the rule to
create a rebuttable presunption rather than an absolute
rul e concerning the allocation of the val ue of

i nt angi bl es.

MPS and BHE di sagreed with the allocation of affiliate
paynments for good will to ratepayers. MPS suggested that the
| egi sl ati on does not require such an allocation and proposed that
paynents be allocated 50%to sharehol ders and 50%to ratepayers.
BHE suggested that because "sharehol ders have shared a
di sproportionate anmount of the expenditures in devel oping the
good wi I |, sharehol ders should share in benefits derived fromthe
use of Bangor Hydro's good will."

We believe that the ratemaking treatnent in the
provisional rule is consistent with the intent of L.D. 502. The
statute requires that if an affiliate uses a utility facility,
service or intangible, "the utility's cost nust be charged to and
received fromthe affiliate based on [the] value [determ ned by
the Comm ssion]." (enphasis added) This |anguage indicates the
Legislature's intent that such anmounts woul d be included in the
utility's revenues for the purpose of ratemaking. W further
base our conclusion on the title of L.D. 502, "An Act to Require
Fai r Conpensation for Ratepayer Assets Used by a Subsidiary or
Affiliate of a Utility." This language identifies utility
intangi bles, facilities and services as ratepayer assets.

We al so have considered the | anguage of section 713,
whi ch states "[t] he Comm ssion shall allocate between a utility's
shar ehol ders and ratepayers, costs for facilities, services or
i ntangi bl es, including good wll or use of a brand nane, that are
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shared between regul ated and unregul ated busi ness activities."
35-A MR S A 8 713. W interpret this |language to indicate that
costs of certain itens shared between the utility and the
affiliate are allocated properly and that cost shifting from
affiliate to the utility's ratepayers does not occur. Thus, for
equi pnent, facilities, and services the use of the nmarket val ue
(or failing that, FDC net hodol ogy) addresses this concern.

Simlarly, we read the inclusion of good will and conpany nanme to
require the Comm ssion to determ ne the anmount that the affiliate
wi |l conpensate the utility and thus its ratepayers for the use

of the utility's nane and reputation. W disagree with MPS and
BHE that L.D. 502 envisions that sharehol ders receive sone of the
benefit of itens the Legislature has identified. Moreover, in
enacting L.D. 502, the Legislature appears to have rejected
argunents that good will nust be reflected as an itemon utility
books in order to entitle ratepayers to receive revenues for the
use by an affiliate of the intangible asset. Oher jurisdictions
have rejected simlar argunents in inputing a royalty for the use
of good will and other intangible benefits. In a case involving
Rochest er Tel ephone, the New York Public Service Conm ssion based
its royalty provision in part on the rationale that such assets
are funded by rates. The New York Conm ssion stated:

Because ratepayers have funded the sal aries, training,
advertising, and other activities that generate good
will, they are entitled to rate recognition of revenues
received by the utility in exchange for the use of that
asset by an affiliate or otherw se .

That good will does not appear as a discrete item has
no bearing on this jurisdictional issue, for it is none
the less a utility asset funded by rates.

Rochester Telephone, 145 PUR 4th at 431. See also
Re Southwestern Bell Telephone Company, 137 PUR 4th at 152-153.

We al so conclude that it would be illogical to require
the affiliate to pay the utility for the use of a ratepayer asset
and then allocate sone of that paynent back to the sharehol ders
of the utility which are also shareholders in the affiliate. |If
that were the Legislature's intent, it would be nore logical to
have required only a partial paynent for the use of the ratepayer
asset. Finally, if, as MPS suggests, the purpose of the
provision is to prevent the affiliate from having an undue
advant age by obtaining intangibles (and other assets) at |ess
than fair value, sinply allow ng the paynent to be funnel ed back
to sharehol ders who can then provide additional capital to the
affiliate would appear to have Iimted effectiveness. W do not
reject the possibility that a utility nmay be able to provide
evidence that a different allocation is appropriate. As
suggested by BHE' s comments, a utility may seek to rebut the
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presunption set forth in subsection 6(B) by show ng that

shar ehol der - pai d advertising costs have contributed to the val ue
of the intangible. D fferent allocations based on such clains
will be determ ned on a case-by-case basis. Finally, we disagree
with the Public Advocate that we should make the rebuttable
presunption that paynents for intangibles should be allocated to
rat epayers a concl usive presunption. This provision gives us
sonme flexibility if an asset is wholly unrelated to the utility's
provi sion of service to ratepayers.

The provisional rule adds subsection 6(C). This
section provides:

subject to the allocation requirenments set forth in
subsection B of this section [presunption in favor of
allocating to ratepayers positive value of utility

i ntangi bles transferred to or used by an affiliate],

t he specific ratemaki ng nmet hodol ogy used to reflect the
val ue of an intangi ble other than good will wll be
determ ned in the proceeding for approval of the
affiliated transaction pursuant to 35-A MR S. A § 707

The purpose of this provision is to indicate that where there is
no provision in the rule for an annual paynent, the determ nation
of how the value of the intangible wll be flowed through to

rat epayers, consistent with the presunption in subsection 6(B)
w Il be determ ned on a case-by-case basis during the course of

t he proceedi ng for approval of the affiliated transaction.

F. Section 7: Filing Requirenents

Section 6 of the proposed rule (section 7 of the
provi sional rule) contained filing requirenments for notification
of the undertaking of each non-core activity and filing
requi renents for section 707 and 708 filings. Mst of the
information required is ordinarily part of the utility's case in
such filings. This section also required that the conpany file a
mar ket study or appraisal estimating the market value of the
intangi ble. No parties commented on this section. This
provi sion has been nodified in the proposed rule to provide that
if the intangible is good will, a market study is not required to
be filed. The provisional rule also requires that if a utility
seeks to contest the presunption set forth in Section 4(C), the
utility shall file a market study or other relevant information
provi di ng evidence that an alternative value shoul d be
considered. These requirenents are necessary in order to neet
the Comm ssion's obligation under L.D. 502 to determ ne the val ue
of the intangible within 180 days. Oher mnor nodifications
have been made to nake the filing requirenments consistent with
the nodifications to nethods of valuing utility and affiliate
resources and assets. See above discussion of section 4.
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G Section 8: Standards of Conduct

This section of the rule sets forth mandatory standards
of conduct including the use of custoner information. The
provi sions on custoner information are consistent with the
treatment of customer information in the Cochrane case. The
proposed rul e i nmposes additional mninmm standards of conduct
that are intended to "ensure that the utility or the affiliated
i nterest does not have an undue advantage in any conpetitive
market as a result of its regulated status or its affiliation
with a regulated utility.” 35-A MR S.A 8 713. The proposed
rule also envisions that additional conditions may be necessary
in specific circunstances to protect the public interest. The
rul e does not address codes of conduct governing marketing
affiliates of transm ssion and distribution utilities under
electric restructuring. 35-A MR S.A 8 3205. This nmatter wll
be addressed in a separate rulemaking. This section of the rule
has not been nodifi ed.

BA- ME suggested that the rul es governing use of
CSI and ACI conflict with rules under consideration by the FCC
BA- MVE al so comented that Section 7(B) of the proposed rule (now
Section 8(B)) is vague and should be deleted. Finally, BA-ME
asserted that section 7(C) (now section 8(C)) is duplicative and
potentially in conflict wwth rules under devel opment at the FCC

We have not nodified these provisions. Because
LECs are not subject to these provisions of the rule, we are not
concerned with possible conflicts with FCC rules. W do not
agree that 8(B) of the provisional rule, requiring a utility,
upon a request by a non-affiliate, to provide information rel ated
to its status as a public utility if the utility has provided
such information to its affiliate, should be deleted. W note
that no other interested person expressed concern with this
provi sion. Mreover, we consider that this provision is an
i nportant aspect of preventing preferential treatnent by a
utility toits affiliate. See 35-A MR S. A § 713.

H. Section 9: Wiver

The proposed rule did not contain a waiver section,
however the notice of rul emaking noted that under chapter 110, a
wai ver could be granted if the Conm ssion finds that there is
good cause for the waiver or conpliance would be unduly
burdensone and it finds that the deviation or waiver will not
inpair the policies of the chapter fromwhich the deviation or
wai ver is sought. The provisional rule incorporates in section 9
an explicit waiver provision.

| . M scel | aneous Comment s
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1. Transacti ons between Utilities and
Utility-Affiliates

The proposed rule, as constructed, governed
utilities’ relationship with their affiliates. It did not
di stingui sh between non-utility affiliates and utility
affiliates. W continue to believe no distinction is necessary
and therefore have not nodified our provisions to specifically
exclude utility-affiliates.

In its supplenental comrents, EElI suggested that
we should review the California Public Utilities Comm ssion's
(CPUC) decisions regarding this issue. EElI al so suggested that
"this Comm ssion has the opportunity to permt M ne consuners to
benefit fromthe economes of integration that can drive a
utility to merge wwth another utility"” and "[t]he Conm ssion,

t herefore, should not apply the regul ations of 'non-core
activities to the clearly 'core' activities of a utility that
happens to be an affiliate of another utility."

BHE al so suggested the requirenents for utility to
utility-affiliate transactions should be treated differently.
BHE noted that based on the sunmary of the rule, the proposed
rule “could be viewed to not apply” to a utility's investnents in
and transactions with regulated activities. BHE filed
suppl emental coments in which it suggested that the investnent
cap proposed under Section 4(A) of the proposed rule and the
[imtations on investnent included under Section 4(C) (now 5(B)
of the provisional rule) of the proposed rule should not apply
when a utility invests in a “sound"” regul ated activity.

BHE further suggested the cost allocation and
transaction provisions should be different when applied to
utility to utility-affiliate transactions. Specifically, BHE
not ed that:

t he Comm ssion should not inpose rules that result in
favori ng one set of ratepayers (the investing utility's
rat epayers) over the other set of ratepayers (the
affiliate utility).

[1]f both the investing utility and the affiliate are
regul at ed nmonopol i es, over which the Conm ssion
controls the rates charged and may i npute revenue from
one to the other, it is already to the advantage of
both entities to exchange services and facilities at
mar ket val ue.
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In response to EElI's comments, we note that the
California Comm ssion found that its rules adopting standards of
conduct governing rel ationshi ps between utilities and their
affiliates should apply to transactions between a utility and
another affiliate utility. The fact that in the context of a
merger application the California Comm ssion provided for the
possibility of waivers fromthe rule is not dispositive of the
guestion of whether investnents in and transactions with utility
affiliates should be excluded fromthis rule.

We do not disagree with BHE that the Conm ssion
shoul d not favor one set of ratepayers over another set. Qur
provi sional rule now provides that all transactions between
utilities and their affiliates -- non-utility affiliate and
utility-affiliates -- occur at the market value or a proxy for
mar ket val ue. For the sane reasons the market price is the right
price to use for transactions between a utility and its
non-utility affiliate, it is the right price to use for
transactions between a utility and its utility-affiliate. By
using the market price, or a proxy for the market price, for al
transactions between a utility and its affiliates our rules do
not favor either the utility or the affiliates and |i kew se do
not favor the investing utility's ratepayers or the
affiliate-utility's ratepayers.

We further disagree that the limtation on
i nvestnment set forth in section 5 of the provisional rule should
be inapplicable to a utility’s investnent in an affiliated
utility. W believe that our responsibility to ensure ratepayer
protection in approving a utility investnent in an affiliate is
not net by sinply assuming that there is mnimal risk in
investing in a public utility affiliate.?! Ratepayers of a
financially troubled utility are not adequately protected by
permtting investnent in a non-core venture on the basis of
possi bl e but uncertain benefits of such an investnent to the
utility.

B. Preventing Utilities and Affiliates From Havi ng an
Undue Advantage in Conmpetitive Markets

Section 713 of Title 35-A provides: "the Conm ssion
shall also attenpt to ensure that the utility or the affiliated
i nterest does not have an undue advantage in any conpetitive
market as a result of its regulated status or its affiliation
with a regulated utility.” Both our proposed rule and our

¢ are currently confronted with this situation in BHE s
petition for approval of an investnent in Bangor Gas Co., Docket
No. 97-796. In that case, the Comm ssion will consider the
guestion of whether BHE s investnent in an affiliated gas utility
is appropriate given the utility’ s current financial condition.
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provi sional rule provide appropriate protection agai nst predatory
pri ci ng.

In its Comments, EEl stated that:

The Conmm ssion, during discussions of the
cross-subsi di zation i ssue, expressed concern over the
potential for predatory pricing by the incunbent
utility and its affiliate.

and that:

The Comm ssion's concern with respect to this issue may
arise froma belief that the affiliate would be able to
engage in predatory pricing practices as a consequence
of the utility distribution conpany cross-subsidi zi ng
its costs through the regul ated rates.

EElI argued that: 1) the separation standards and pricing rules in
the Comm ssion's proposed rul e adequately protect ratepayers from
cross subsidi zation that might allow predatory pricing by the
affiliate; and 2) because the markets being entered by the
affiliates are conpetitive, there is little risk predatory
pricing would be a successful business strategy.

VWiile we do not view our primary role in this rul emaking
to be one of ensuring the affiliate's conpetitive market is
operating correctly, the Legislature has directed us to address
the issue of "undue advantage." See 35-A MR S. A 8§ 713. In
accordance wth these and other provisions of Title 35-A we have
establ i shed pricing and standards of conduct provisions that do
not give an affiliate an undue conpetitive advantage. W agree
with EElI that our proposed rule fulfilled this obligation. By
using the market value or a proxy for the market value for al
transactions between the utility and its affiliates, neither the
affiliate's nor the utility's position in the conpetitive market
place will be distorted by the fact that they are affiliated.

C. Ef fect of the Rule Under a Hol di ng Conpany Structure

Both the proposed rule and the provisional rule apply
toutilities! and their interactions with affiliates.? Cw, OPA

“Except those that have specific exenptions.

?As described earlier, the Commssion will be initiating a
rul emaki ng pursuant to 35-A MR S.A § 3205, that will nore
specifically govern the rel ationshi ps between transm ssion &
distribution utilities and their affiliated conpetitive
provi ders.
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and EEI have provided comments suggesting or questioning the
degree to which certain requirenments of this rule should apply if
a utility is organized under a hol ding conpany structure.® For
exanpl e, both CWP and the Public Advocate focused on the
applicability of the proposed five percent investnent cap if a
hol di ng conpany rather than utility invests in an affiliate. W
have not exam ned this question in this proceeding. W plan to
consi der the standards applicable to hol ding conpany formation
and structure in the proceeding to approve CM' s proposed hol di ng
conpany formation and structure, Docket No. 97-930.

D. Pr ospective Application of the Rule

We envision that this rule will apply to existing
non-core activities. Thus, if a utility is providing a non-core
service, it will be obligated under the rule to transfer that
service or activity to an affiliated entity. W do not envision
that this rule will apply to existing affiliated transactions
t hat have al ready been approved by the Conm ssi on.

TAM comrent ed that any rule applicable to tel ephone
utilities be made prospective in its application. The Public
Advocat e comented that there should be a rebuttable presunption
that existing affiliated transactions are exenpted fromthe rule,
but that parties have the opportunity to request that the
Comm ssi on revi ew any aspect of an existing transaction that may
not be in conpliance with 35-A MR S.A 8§ 713. W intend to
apply the rule prospectively.

Accordi ngly, we
ORDER
1. That the attached Chapter 820, Uility Requirenents for
Non- Core Activities and Transacti ons between Affiliates, is
her eby provisionally adopted;
2. That the Admi nistrative Director shall submt the

provisionally adopted rule and related materials to the
Legi slature for review and authorization for final adoption;

BBA- MVE has al so conmented on the certain issues with respect
to a holding conpany structure, in particular with respect to
good will. Their comments are discussed in the good will section
of this Order.
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3. That the Adm nistrative Director shall file the
provisionally adopted rule and related materials with the
Secretary of State; and

4. That the Administrative Director shall send copies of
this Order and attached rule to:

a. Al electric, gas and water utilities and al
| ocal exchange carriers in the State;

b. Al'l persons who have filed with the Conmm ssion
within the past year a witten request for notices
of rul emaki ngs;

C. Al'l persons on the Comm ssion's |list of persons
who wi sh to receive notice of all electric
restructuring proceedi ngs;

d. Al l persons who have filed comments in Docket
No. 97-886; and

e. The Executive Director of the Legislative Counci
(20 copi es).

Dat ed at Augusta, Miine this 18th day of February, 1998.

BY ORDER OF THE COWM SSI ON

Dennis L. Keschl
Adm ni strative Director

COW SSI ONERS VOTI NG FOR: Wl ch
Nugent
Hunt



